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ABOUT THIS GUIDE

This guide will help nonprofits increase their knowledge of the laws in Atlantic Canada that relate to running an
organization. It will help you:

= choose the right organizational structure for your group;
= avoid fines; and
= avoid liability charges.

It will help your group research important legal issues from developing a constitution to properly preparing tax
information. We have tried to use plain language wherever possible although we could not avoid the use of legal
terms entirely. Where they have been used, we have included an explanation or defined them in the Glossary
(Appendix F). Words that are bolded in the text are found in the Glossary.

In developing and researching this guide, we sought input from nonprofit groups, government departments, legal,
and communications experts. It has also been reviewed by the public legal education organizations in New
Brunswick, Newfoundland and Labrador, and Prince Edward Island.

using the guide

A Guide to Nonprofit Law in Atlantic Canada is divided into the following main sections for quick reference:
= About this Guide

= Types of Nonprofit Organizations

= Creating and Dissolving an Organization

= QOperating a Nonprofit
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These sections contain a variety of sub-sections. This guide also includes appendices with contact information,
legislative references, sample contracts and bylaws.

=  Miscellaneous

Note: Charities Regulatory Reform

The Voluntary Sector Initiative (VSI) is a joint initiative between the Government of Canada and the voluntary
sector that was launched in June 2000. Specifically, the VSI is focused on strengthening the relationship between
the sector and the government, and enhancing the capacity of the voluntary sector. Under the VSI, a Joint
Regulatory Table (JRT) was convened in November 2000 to study and make recommendations for improving the
legislative and regulatory environment in which the voluntary sector operates. The JRT released its report,
Strengthening Canada's Charitable Sector: Regulatory Reform, on May 5, 2003.

In response to the JRT recommendations, a 5-year regulatory reform initiative has been developed by the Canada
Revenue Agency (CRA), in cooperation with the Department of Finance. This initiative focuses on five major
areas of charity regulation:

= service improvements;

= public awareness and sector outreach;

= monitoring and sanctions;

= appeals; and

= collaboration among federal, provincial, and territorial governments.

The goal of the initiative is to improve the regulatory framework for charities while increasing public and
voluntary sector confidence in the regulation of charities. The federal budget has secured funding for this
Initiative, and implementation of the new regulatory framework is underway.
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This guide was developed with legal advice from Gilles Deveau, LLB, Halifax.

Support for this project was provided in part by Environment Canada. Additional support for updates to the Guide
was provided by the CRA Charities Directorate.

This publication contains general legal information only and is not intended to serve as a replacement for
professional legal or other advice.

© 2004 & 2007 Legal Information Society of Nova Scotia
ISBN 0-88648-414-6
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TYPES OF NONPROFIT ORGANIZATIONS

What is a nonprofit organization?

“An organization is group of people organized to accomplish an overall goal. Organizations can range in size from
two people to hundreds of thousands.” (Carter McNamara, Introduction to Organizations, www.mapnp.org/library/
mgmnt/org_thry.htm)

“A nonprofit is an organization whose purpose is to serve a public good rather than make a profit; net earnings are
not distributed to the owners or shareholders (as in a private corporation) or to the members but are retained for the
purpose for which the organization was established.” (Canadian Centre of Philanthropy. Glossary Definition,
www.ccp.ca/glossary)

In this Guide we will consider three types of nonprofit organizations:
= Informal nonprofit organization
= |ncorporated nonprofit organization

= Charitable nonprofit organization

Unincorporated (informal) nonprofit organization

Informal nonprofits are often small and community-based. They are sometimes referred to as voluntary
associations. Members of this type of organization more often focus on direct action rather than use money to
achieve their purposes. For example, they may grow food and donate it to others. This is the most informal
organizational structure with the least amount of paperwork — and along with that it offers the least amount of
protection for its members. The more that money is used to achieve the purposes of an organization the more
government reporting requirements and other legal obligations are incurred.
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Unincorporated nonprofits, which are not designated charities, with a small budget may not have to file an annual
Income tax return or appropriate information return. However, they must comply with the requirements of the
Income Tax Act, which include activities such as preparation of T4 forms for salaries. The CRA still has the
authority to demand an income tax return be filed.

If an unincorporated nonprofit has total assets of over $200,000 or receives income from such things as rentals,
royalties, interest, or taxable dividends of over $10,000 a year, it must file a Non-Profit Organization (NPO)
Information Form (T1044) annually with the CRA.

Incorporated nonprofit organization

A nonprofit can apply to become incorporated either provincially or federally. Incorporation gives the organization
a legal existence that is separate from its members and directors. This allows the nonprofit to enter into contracts
and own property as an entity. In some jurisdictions, Newfoundland and Labrador for one, an incorporated
nonprofit is called a “corporation without share capital.”

Incorporation has some benefits. It can provide some protection to staff and members of the Board of Directors in
that the corporation/organization would be the object of a lawsuit rather than individual members. Being
incorporated also protects an organization’s name from being used by others. The next section in this guide
provides details on how to incorporate.

Incorporation also carries with it some additional obligations. Once incorporated, a nonprofit must file a
Corporation or Co-operative Income Tax Return with the CRA and must also file updated information annually
with the provincial or federal incorporation authority.

An incorporated nonprofit can earn a profit, but the profit must be used to further the goals of the group rather than
to pay dividends to members. Most nonprofit corporations, however, are not involved in commercial enterprises
that intend to generate an excess of revenue over expenses.
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Nonprofit corporations may also be run as co-operatives, whereby members share in the control and responsibility
of the organization and benefits are returned to the members in proportion to their use of services.

Nonprofit co-operatives are also governed by guidelines set out in separate legislation pertaining to co-operatives.
Under the Newfoundland and Labrador Co-Operatives Act, a co-operative incorporated under that Act whose
primary purpose is to carry on activities or to provide services that are primarily for the purpose of the members or
the general welfare of the community is called a Community Service Co-operative. You should refer to that Act for
guidelines for incorporation in Newfoundland and Labrador.

Tip: The Income Tax Act, which is enforced by the Canada Revenue Agency (CRA), outlines income and tax
Issues relating to all types of nonprofits. The CRA also awards charitable status to nonprofits. The CRA has a
number of interpretation bulletins, guides, and forms. Visit

The Income Tax Act describes a nonprofit organization in general terms as:

organized exclusively for social welfare, civic improvement, pleasure, recreation, or any other purpose except
for profit;

operated exclusively for the same purposes for which it was organized or any other purpose mentioned above;

not being a charity; and

not distributing or making available income for the personal benefit of its members unless it is an association
for the promotion of amateur athletics.

If a nonprofit (either incorporated or unincorporated) meets these conditions, it can apply for tax-exemption status
on taxable income. In certain cases when a nonprofit is ruled tax exempt, it may have to pay some taxes on
property income. For more information read Income Tax Act - Non-Profit Organizations IT- 496R, a tax
interpretation bulletin from the Canada Revenue Agency (CRA) that can also be downloaded at <

>,
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Charitable nonprofit organization

A charity is a form of a nonprofit that engages in activities generally beneficial to a community. However, doing
good work does not automatically make an organization a charity. There are a number of rules and regulations that
charities must comply with, which are discussed later in the guide. A charity may or may not be incorporated. All
charities who have been registered as such by the CRA can issue income tax receipts for donations and are exempt
from paying both federal and provincial income tax.

There are three types of charities:

1. Charitable Organizations fund their own activities at least partly out of donations received. The Ecology Action
Centre and the Canadian MedicAlert Foundation are examples of charitable organizations.

2. Public Foundations give more than 50% of their annual income to charitable organizations or other qualified
donees to carry out charitable activities. The Metro United Way, the Newfoundland Arts Council, and the Nova
Scotia Health Research Foundation are all examples of public foundations.

3. In most instances (but not all), Private Foundations obtain their funds through a non-arm’s length relationship
with a major financial supporter or members of a particular family or other closed group. They carry on their
own activities or give funds to other qualified donees. They cannot engage in business activity of any kind and
must be set up either as a trust or as a corporation. Examples of private foundations include the Windsor
Foundation and the T.R. Meighen Foundation.

Other than Private Foundations, regardless of the type of charity, less than 50% of the organization’s directors can
be legally related to one another (i.e., more than 50% must be at “arm’s length” — not be related or have close
business ties), and at least 50% of all funds must come from “unrelated” donors. Generally, registered charities also
have to spend 80% of the funds they received in a prior year for which they issued charitable receipts to advance
the organization’s objectives.
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Charitable nonprofits differ from other nonprofits in that they are:

1. Exempt from income taxes (only some non-charitable nonprofits are exempt)

2. Able to issue official tax receipts for gifts received (including money), thereby reducing the taxable income of

corporations and the income tax payable of individuals. Donor gifts qualify for a 17% credit up to the first $200
and 29% for any amount over $200. This is also true for gifts in-kind; or materials donated. These include gifts
of land and company shares. For in-kind gifts, the tax break afforded to the donor is based on the fair market
value of the donation. For gifts in-kind of less than $1000, it is generally left up to the nonprofit charity to
decide what is the fair market value. More often, however, it is simply the retail or market price for the good.
For example, if a local computer dealer donated two desktop computers, the fair market value would be
equivalent to what those two computers would normally sell for (not including applicable taxes). For gifts over
$1000, the Canada Revenue Agency recommends an independent appraisal.

3. Able to qualify for up to a 50% refund on HST/GST paid out.

Once it is registered as a charity (see forward Applying for Charity Status), an organization must:

devote its resources to charity;
continue to meet the other requirements of registration; and

file Form T3010A, Registered Charity Information Return, with the CRA Charities Directorate within six
months of its fiscal year end.

If an organization does not meet these obligations, it may lose its registered charity status.

In PEI, if the organization raises funds for benevolent, educational, cultural, charitable, or religious purposes and is
not registered by the CRA it must register as a charity with the provincial government if it will raise funds over
$100. The registration is free. The organizations must keep proper minutes of meeting and books of account. To
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register, PEI organizations should contact the Consumer Corporate and Insurance Division of the office of the
Attorney-General.
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CREATING AND DISSOLVING AN ORGANIZATION

What are the steps to starting a nonprofit?
. defining a purpose
. Naming an organization

1
2
3. developing governing documents: constitution and bylaws
4. incorporating an organization

5

. applying for charity status

Defining a Purpose
What is the purpose of your organization?

The first step of developing any organization is to decide who the group is and what it will do. Answering these
guestions will help define goals and objectives for the organization.

= Why did this organization form?

= What will this organization be doing?

= What is this organization doing that is not being done by other organizations?
= Who is likely to participate and/or be served by this organization?

Nonprofit organizations should be able to communicate who they are, where they are now, where they want to go,
how they are going to get there, and their progress. Informal discussion can answer these questions or more
structured processes such as strategic planning can lead to development of planning documents. Defining a
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succinct purpose at the outset will assist you later, for instance, when you fill in required forms such as Articles of
Incorporation.

Tip: For more information on Strategic Planning, consult Environment Canada’s

and download Planning for Change: Strategic and Program Planning for Non-Profit Groups or call 1-800-633-5755
to order a copy.

What type of nonprofit is best for your group?

There are countless situations where publicly minded people sharing a common purpose come together as a group.
Here are three hypothetical examples:

1. Informal nonprofit organization

A group of friends and relatives of Maggie MacLeod, a six-year old child with a learning disability who requires
out-of-province treatment over a two-year period, wish to come together to raise funds to cover the cost of
relocating her family so they can be near Maggie while she is undergoing treatment and contributing towards the
cost of treatment.

The “Maggie Treatment Fund” may simply require a chequing account to keep the proceeds from modest
fundraising activities such as auctions and car washes. It will not be holding assets such as land or equipment and
will not be renting commercial space. It will also be around for a limited period of time, dissolving when Maggie’s
family returns. Such a nonprofit would be informal, without a formal corporate structure, except perhaps for the
bank’s requirements of two signing authorities on cheques.

2. Incorporated nonprofit organization

A neighbourhood group in Souris, PEI, may wish to improve fitness activities and encourage healthy lifestyles by
converting a neighbourhood tennis court into a hockey rink in the winter. This would involve scheduling night-
time snow removal, purchasing snow-removal equipment, and applying for grant money from the municipal
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government. The neighbourhood group may wish to choose a more formal structure as it will probably own assets
(equipment) and make formal applications for government assistance. The community rink will probably have a
long life, with the need for succession planning as parents become less interested as children grow older and as
some residents move away over time. Such a group would probably choose to be incorporated as a society under
the Prince Edward Island Companies Act (or comparable legislation in the province where it is active) with a
statement of purpose (known in some cases as “letters patent” or in other cases “memorandum of association”) and
bylaws (rules setting out how the organization is to conduct its affairs).

3. Charitable nonprofit organization

A high school parents’ and alumni group may wish to set up a nonprofit to accept contributions from donors to buy
and operate sports facilities and transport vehicles, and ask for government support for after-school environmental
programs to teach children how to better understand natural areas in their neighbourhood. The group, with its intent
to encourage large donations from alumni and plans to purchase expensive assets, is clearly much larger and more
ambitious than the Maggie MacLeod fund (see above). It may be operating vehicles, transporting children to
events, holding title to land, etc., all of which suggests a high level of activity. It would, therefore, be suitable for
incorporation under either provincial or federal laws and may consider seeking registered charity status if it wishes
to issue tax receipts to those making donations.

In all of these cases, the nature and scale of the collective purpose will help the group decide on the formal
structure for the nonprofit. Governments generally require more details on how a nonprofit is structured and
operates as the group becomes more structured and applies for incorporation and/or charitable tax status.

Naming an Organization

An informal nonprofit can choose a name for the organization and is not required to register it. However, the
organization may be using a name that is already registered by another group. Therefore, it may be a good idea to
officially register the name to ensure its use will not be challenged by whoever does register it. A name is the

Guide to Law for Nonprofit Organizations in Atlantic Canada 16



organization’s identity in the community. It stands for what the group does and sets it apart from others. Some
organizations hire outside expertise such as advertising or marketing firms to help create a name.

As a separate, legal entity, incorporated nonprofits and charitable nonprofits need a formal, official name. They
must register their prospective name with the appropriate federal or provincial government body.

How does our organization choose a name?

The composition of the name is important. The name typically consists of three parts:
1. the identifying part (e.g., Nova Scotia, St. John’s);

2. the descriptive part (e.g., environment, heritage); and

3. the category (e.g., society, as in Nova Scotia Nature Trust Society, or association, as in Learning Disabilities
Association of New Brunswick).

The name of an incorporated nonprofit must be approved by either Industry Canada, if incorporating under the
laws of Canada, or by the provincial government. Organizations operating at the provincial level will not need to
incorporate federally but do need to register provincially to conduct business in each jurisdiction where it will
operate.

The proposed name must comply with the governing legislation. For instance, in Newfoundland and Labrador, the
Corporations Act permits English, French or bilingual names. The Act requires that all names be followed by the
word “Limited”, “Limitée”, “Incorporated”. “Incorporée”, or “Corporation”. The abbreviations “Ltd.”, “Ltée”,
“Inc”, or “Corp” may also form part of the full corporate name.

Some names will be rejected. The name must not be confusingly similar to another company’s name, must not be
deceptive of its activities and must be sufficiently distinctive. For example, the Registry of Joint Stock Companies
in Nova Scotia rejected the names “Sable Island Conservatory” and “Sable Island Conservation Trust” as being too
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similar to “Sable Island Conservancy,” a name already registered by another group. “Sable Island Trust” was
rejected by the Registry as “too general” and/or confusing given the financial and investment notions of “trust.”
The name that was finally approved was Sable Island Preservation Trust.

The Newfoundland and Labrador Co-operatives Act sets out the guidelines for naming a non-profit co-operative.
Any change of name must be registered with the Registrar of Co-Operatives.

How does our organization conduct a name search?

You should conduct a name search to learn if a name is already registered and to weed out potentially unacceptable
names. This should be done as part of choosing a name for your nonprofit.

Depending on the province, the legislation regulating registering an organization may be under a Corporations Act
or specific legislation for societies. In some cases, the registry may be geared for for-profit business registration,
but look closely as nonprofits may be listed as a special class of business or corporation. A preliminary selection of
names, usually three names, should be made and submitted for approval in order of priority. The accepted name
will be reserved without charge for a period of 90 days, after which time someone else may pick it up if it is not
used. The name of a group is not the same thing as a trademark, which will be discussed later on in the guide.

Tip:

Prince Edward Island - search for names on the or by contacting the
Consumer, Corporate & Insurance Division of the Office of the Attorney-General at 902.368.4577.

Nova Scotia - check out the

Newfoundland and Labrador - link to the located at the Confederation Building in St.
John’s.

New Brunswick - search for names on the under business names.
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Developing Governing Documents: Constitution and Bylaws
What are governing documents?

All nonprofits, other than informal organizations such as Maggie’s Treatment Fund, should create governing
documents including a Constitution (also referred to as a charter, Articles of Association, or Articles of
Incorporation) and bylaws. When a nonprofit is applying to be incorporated, a Memorandum of Association, or
Acrticles of Incorporation, and Bylaws are required. To register as a charitable nonprofit, an organization must be
either incorporated or be governed by a legal document called a trust or a constitution. This document has to
explain the organization’s purposes and structure. A board of directors and corporate officers get their authority
from the governing documents.

What is in a constitution?

A constitution is a document drawn up by an organization’s first (founding) directors and must contain the
signature of a minimum number of individual “subscribers” or members, as set out in either the provincial or
federal incorporating laws. These documents usually require such information as:

= the organization’s proposed name;

= its purpose/ restriction on the organization’s activities;

= that it shall not operate for financial gain of its members;

= the organization’s structure (president, chair, secretary, treasurer, etc.);

= the location of the registered office, or, where the activities are of a social nature, the full address of the
clubhouse or building that the organization is maintaining;

“ If you are contemplating registering for charitable status under the Income Tax Act, the CRA Charities Directorate requires a minimum of three signatures.
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= the minimum and maximum number of directors;
= how the organization appoints new directors or the names of the first directors; and
= the effective date of the constitution.

In Newfoundland and Labrador, the Articles of Incorporation must also expressly state that each first director
becomes a member upon incorporation. Additional information may be added as “Schedules”. Other documents,
such as Notice of Directors and Notice of Registered Officer, must be filed as well.

If the group plans to apply to become a charitable nonprofit, note that the CRA places a great deal of emphasis on
the wording of the constitution. Broad goals and objectives leave too much room for the organization to take part in
non-charitable activities. In light of this, organizations should take great care when writing their constitution.

What is the most important part of a nonprofit’s constitution?

The most critical part of a nonprofit’s constitution is the “objects” or “purposes” that have to be listed in the
incorporation documents. An incorporated nonprofit will need to set up its objects as a fundamental starting point.
Obijects refer to the basic purposes or objectives for which the nonprofit exists. For example, an organization’s
purpose may be to improve the environment. An object could be:

To increase knowledge of ecological sensitive areas in Ship’s County through school-based programs, demonstrations, and site tours.

If a nonprofit is incorporating so that is can purchase land, it may require specific objects related to holding or
purchasing real estate such as:

To buy, own, hold, lease, mortgage, sell, and convey such real and personal property as may be necessary or desirable in the carrying out of the objects of
the Society.

As well, a nonprofit corporation must have a clause that relates to the fact that members will not gain or profit. For
example:
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The Society is not allowed to carry on any trade, industry, or business. The Society shall not carry on any operations that result in a personal gain for any of
the members. Any surplus or any accretions of the Society shall be used solely for the purposes of the Society and the promotion of its objects.

Tip: For a sample Memorandum of Association (constitution) please visit the Nova Scotia Registry of Joints Stocks
at or see the latest version of Donald Bourgeois’s book The Law of

Charitable Not-For-Profit Organizations. For printable versions of required Forms under the Newfoundland and
Labrador Corporations Act visit the Registry of Companies at

If a nonprofit wishes to apply for registered charity status, it must meet the list of charitable objects as set out in the
Income Tax Act (Canada). The CRA will examine the nonprofit’s objectives to determine if they are consistent
with the activities carried out (or proposed to be carried out) by the nonprofit. If a nonprofit doesn’t pursue an
application for registered charity status at the time of incorporation and this is contemplated some time later, the
original objects may need to be amended to meet the CRA’s test of “charity” by filing amended documents with
the incorporation authority. It is important that the objects and the activities carried out under them be consistent. If
a decision or action of a nonprofit is found to be outside the objects, it may be struck down because the nonprofit
does not have the authority to make such a decision. Charitable objects are described in more detail later.

What are requirements under other legislation?

There may be other requirements depending on the nature of the activities conducted by the society. Certain
activities, for example, may require certification of the incorporated nonprofit organization by certification
authorities e.g., donation of ecologically significant woodland under the federal Income Tax Act or designation of
nonprofits under the Nova Scotia Conservation Easements Act. When in doubt, consult a lawyer.

What are bylaws?

Bylaws, which are outlined in the incorporation documents, deal with how the nonprofit manages its affairs and set
out the various rights and responsibilities of its members, directors, and officers. Unlike the Articles of
Incorporation or Memorandum of Association, bylaws do not have to be publicly filed. Bylaws set out the
operating rules of the nonprofit: explain who may act on behalf of the organization; set out how decisions are
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made; when meetings should be held; how membership may be terminated, suspended, or transferred; the process
for appointment of officers; and how the organization will be structured, among other things. All incorporated
nonprofits are required to have bylaws although the specific requirements may change from province to province.

Sample bylaws are found in Appendix C.
How do bylaw requirements vary from province to province?

New Brunswick

New Brunswick’s Companies Act provides information on what an organization’s bylaws may deal with and gives
directors of the organization the authority to make bylaws.

Newfoundland and Labrador

The Newfoundland Corporations Act lists items that the directors of the corporation may include in the bylaws of a
corporation without share capital. The bylaws do not have to be submitted to the Registrar of Companies, but they
must not be contrary to the provisions of the Articles of Incorporation. For instance, the directors may make bylaws
with respect to admission as members, membership fees, cards, and certificates, time, place and conduct of
meetings, how the members may be divided into groups, and the mode of conduct of the affairs of the corporation.
For a full list of permissible content of the bylaws, see sections 428 and 429 of the Corporations Act.

Nova Scotia

Nova Scotia legislation requires that bylaws be submitted with the application for incorporation and must be
approved by the Registry of Joint Stock Companies. This is usually a straightforward approval process.

Prince Edward Island

Bylaws must be included with the application for letters patent under the Prince Edward Island Companies Act and
must set out the items listed in s. 90(2) of the Act.
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Requirements under the Income Tax Act

If the nonprofit intends to seek registered charity status under the Income Tax Act, its bylaws are required to
contain the following clause:

No part of the income of the Society shall be payable to or otherwise available for the personal benefit of any
director of the Society, and the Society shall not be operated for the pecuniary profit of any of its directors.
Nothing herein shall derogate from the powers of the Board of Directors to grant remuneration to those staff and
members engaged for the purpose of the Society pursuant to these bylaws.

This means Board members should not profit from their position as a director.

If a nonprofit has total assets of over $200,000 or receives rental income, royalties, interest, or taxable dividends of
over $10,000 a year, it must file a NonProfit Organization Information return.

How are bylaws amended?

It will say in the bylaws themselves how they may be amended, or changed. To amend the bylaws of the Society, a
Special Resolution is often required to be approved by a set number of the members present at a general meeting.
You should note the voting requirements for passing resolutions in your jurisdiction. Under the Newfoundland and
Labrador Corporations Act “Special Resolution” is defined as a resolution of passed by a majority of not less than
2/3 of the votes cast by the shareholders who voted in respect of that resolution or a resolution that is signed by all
the shareholders entitled to vote on that resolution.

The bylaws could also provide for a special majority vote for certain types of decisions, e.g., the removal of a
member. Often a board member or a committee is in charge of making recommendations for changes to the
organization’s bylaws.

Outside the bylaws
There are two general prohibitions on the activities that can be carried out by a nonprofit:
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1. A nonprofit cannot be in business to make a profit. Any money made from any business operation undertaken
by the nonprofit must be used to further the nonprofit’s purpose. For example, a charitable organization that
runs a health care centre can operate a cafeteria from which it makes a profit but such profit must be used to
further the organization’s fundamental nonprofit purposes.

2. Members of the nonprofit cannot receive financial gain as a result of the activities of the nonprofit. For
example, a board member cannot accept a contract to renovate the nonprofit’s interpretation centre and be paid
to do the job.

In addition, all incorporated entities, including business corporations, only have the power to carry out activities
and make decisions as permitted by their constitution (in particular, their Articles of Incorporation); their bylaws;
and any provincial or federal legislation governing the activities of nonprofits. If an action or decision is held to be
outside these powers, it will likely be deemed by a court to be outside its constitution or, in legalese, ultra vires.
The general membership of the nonprofit could not legally ratify or endorse such a decision or action and the
directors may be held personally liable (i.e. they may be on the hook to honour the obligation made).

The Newfoundland and Labrador Corporations Act specifically sets out that a nonprofit corporation must restrict
its activities to the following types of activities: patriotic, religious, philanthropic, charitable, educational,
scientific, literary, historic, artistic, social, professional, fraternal, and sporting or athletic.

What are some examples of prohibited activities?
» Granting degrees or conferring academic achievement awards, and
= Licensing members.

In order to carry out such activities as these, a nonprofit needs to have a special charter granted by the government.
For example, the New Brunswick Medical Society licenses doctors and the University of Prince Edward Island
grants degrees to those students who fulfill the requirements of an academic program of study.
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Incorporating an Organization
What are the three types of incorporation for nonprofits?

The three types of incorporation for nonprofits are:

1.

They may be incorporated under special legislation specific to that nonprofit. This establishes the basic legal
structure of the organization as well as provides for its objects and powers. These include the Canadian Dental
Association, the Nova Scotia Barristers’ Society, and the National Research Council of Canada.

Many nonprofits are incorporated under legislation specific to a certain type or class of nonprofit. For example,
boards of trade can be incorporated under the federal Boards of Trade Act. Cooperative organizations are also a
form of nonprofit created by virtue of a statute, federal or provincial.

Perhaps most common, are government statutes dealing with general incorporation of nonprofits. Federal and
provincial governments have authority to incorporate a nonprofit (also called a society in some provinces). For
example, in Nova Scotia, the Registry of Joint Stock Companies governs corporations under both the Societies
Act and the Corporations Registration Act. The Canada Business Corporations Act, at the federal level,
provides for the incorporation of “national, patriotic, religious, philanthropic, charitable, scientific, artistic,
social, professional or sporting character or the like objects.”

Any nonprofit incorporated under the laws of a province or of the laws of Canada or laws specific to itself or its
class of activity is a corporate body. It has a legal life of its own independent from its members. It can enter into
contracts, own property, sue, and be sued. With some exceptions, its members have limited (but typically no)
liability for the actions of the organization. However, board members while making decisions for the nonprofit are
more vulnerable to being held liable for acts or omissions (see Board of Directors).

The key aspect of a nonprofit is that none of the profits resulting from its activities are returned to members, except
for salaries or compensation paid to members who are also employees or contractors.
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While there are a variety of formal legal structures available for an organization, there are two major factors that
will affect your choice:

Does our organization need to be incorporated? What are the questions we need to ask?

1. Will the nonprofit be charitable in nature and, therefore, be eligible for registered charity status? and
2. What will be the legal liability (obligations) taken on by its members?

If your answer is “yes” to any or all of the following questions then the likelihood is that your organization should
Incorporate:

=  Will the nonprofit own or deal in land such as purchasing land or leasing property?
If yes, it should be formally incorporated.
=  Will the nonprofit enter into contracts as part of its regular activities?

If yes, the convenience of a formal, predictable corporate structure as to who makes decisions, who has signing
authority, etc. is important.

= Does the nonprofit expect to receive or solicit gifts (including money)?

If yes, donors may expect to receive a charitable receipt in return for their gift.

= |Is the nonprofit dependant on government financial support, at least in the initial stages of its activities?
If yes, government bodies will likely insist on certain formalities, such as incorporation.

= Will the nonprofit incur debts for which its members may be held liable?

If yes, incorporation can provide limited liability protection to members.

Guide to Law for Nonprofit Organizations in Atlantic Canada 26



If yes, it will probably have to file an income tax return in the name of the nonprofit corporate entity that earned
the income.

= Will the nonprofit earn income from its activities?

What are the requirements of incorporation?
The steps for incorporation include:
= registering a name;

= filing a Constitution (Memorandum of Association or Articles of Incorporation) and Bylaws (if required in the
jurisdiction);

= supplying a list of directors;
» identifying the location of the organization’s office; and
= providing appropriate fees.

Depending on the requirements in your jurisdiction, you will need to obtain the correct forms to give notice of
directors and notice of registered offices. For instance, in Newfoundland and Labrador, these forms are available
from the Registry of Companies.

Once incorporated nonprofits are required to keep and file documents as part of their incorporation. It is a good
idea to put procedures in place that spell out who is in charge of the following:

= maintaining books and records;
= holding and keeping a record of necessary meetings;

= electing and/or appointing directors and officers; and
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The incorporated nonprofit must file the following each year with the appropriate provincial or federal authority:

= filing income tax information.

» Financial statements as prescribed in the nonprofit’s bylaws and applicable legislation;

= Notice of Directors and Notice of Registered Offices, where there has been a change of directors or officers of
the corporation. The Notice of Directors is basically a list of directors elected following the most recent annual
general meeting. This form is also used where changes in directors occur due to vacancies and resignations;

» Income tax return. Failure to file an income tax return on time may put the nonprofit’s status in jeopardy; and
= Any other annual returns required by provincial legislation.

If the nonprofit intends to be national in scope, then it should consider incorporating under the Canada Business
Corporations Act, a federal statute. This will allow it to operate under its own name in all of the provinces and
territories. For example, the Canadian Cancer Society has national and provincial branches. A national company
will need to register as an extra-provincial company in every province where it intends to conduct business

What is a corporate seal?

A corporate seal is an official stamp of the organization and is often required on legal documents such as contracts.
Financial institutions and major funders often require the use of a corporate seal as well as persons with whom you
enter into formal contracts. Evidence, such as Minutes of meetings, may be required to show that the appropriate
authority (members or Directors) approved the signing of the document as set out in the organization’s
constitution.

Fees and Costs

There is a fee charged by the provincial or federal government to register a nonprofit company or charity and to
conduct a name search. A nonprofit will also have to purchase a corporate seal, books of account and Minute
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books. A fee is also charged upon the filing of provincial yearly reports with the incorporating authority. There is
no fee associated with applying for charitable status under the Income Tax Act (CRA Charities Directorate).

Applying for Charity Status

Once an organization is registered under the federal Income Tax Act with the Charities Division of the CRA, it is
exempt from tax on its income (e.g., revenue from book sales), and it may issue receipts for gifts from donors.

What is the key consideration in determining whether a nonprofit meets the test of a charity?

The key consideration in determining whether a nonprofit meets the test of a charity is whether its objects, or
purposes, are charitable, both in terms of the wording of the objects and the consistency between the objects and
the activities of the organization. The CRA uses the terms “objects” and “purposes” to mean the same thing.

There are four divisions of charitable objects that are acceptable to the CRA:
1. relief of poverty;

2. advancement of religion;

3. advancement of education; and

4. other miscellaneous purposes recognized by the courts as charitable.

Tip: The Voluntary Sector Initiative was developed to strengthen the voluntary sector and to enhance the
relationship between the sector and the government of Canada. The initiative has one of many theme areas

including regulation of charities. For more information, visit
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Top 10 myths about being and becoming a charity

Here is the Not-for-Profit and Charity Law Website’s top 10 list of myths with quick answers — (source:
http://www.extension.ualberta.ca/lawnow/nfp/define2.htm) based on current Canadian law and administrative
practice:

No. 1 — We Do Good Work
Not good enough. All good work is not charitable. It must be legally beneficial to the community.
No. 2 - It’s Just An Application

No. Being a charity is a privilege and the supporting documentation must prove the case that the organization will
legally operate in a way the law recognizes as charitable.

No. 3 - It’s Our Right

There is no right to charitable status. The CRA, relying on its interpretation of numerous cases, can grant status
only where the organization is legally a charity.

No. 4 - It Can’t Take That Long

There is a backlog of up to a year. The CRA is short-staffed and has recently changed its administrative practice of
pre-clearing objects. A full application must be made, and it is not unusual for the acknowledgement to take three
months or more.

No. 5 - We Can Save The Donations

Once registered as a charity, the rules under the Income Tax Act apply. Each year a charity is generally required to
spend 80% of the money for which it gave out charitable receipts in the prior year. This amount is its Disbursement
Quota. If a charity wants to accumulate money, it may do so as long as it can still meet its Disbursement Quota
otherwise it must make a special application to the CRA.
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A worthy purpose on its own does not qualify. And only charities can give receipts that qualify for tax credits.
(This does not mean it has to give receipts for all funds received.)

No. 6 - But We Need To Raise Money

No. 7 - Everybody Benefits

This is a variation on good works and worthy causes and the answer bears emphasis: only some activities that are
of benefit to a broad range of people qualify as charitable.

No. 8 - It Will Help Us With Sales

There are a number of rules about charities carrying on a related business. But making money is not a charitable
purpose. If an organization tries a business activity, it must be careful it doesn’t go over the line between
permissible charitable activity and prohibited commercial activity.

No. 9 - There’s A Lot of Things We Need To Do
Again, and at the risk of repetition — good works are not necessarily charitable.
No. 10 - We Can Just Give Out Receipts While We Wait for Registration

This is a form of gambling not worth the payoff. The CRA Charities Directorate refuses many applications. And
often those applications cannot be corrected. Donors are disappointed; money may have to be returned; the
problems are not worth the price.

When have charitable objects failed to meet the test?
Charitable objects have generally failed to meet the test if:

= they were too vague;

Guide to Law for Nonprofit Organizations in Atlantic Canada 31



» the educational purpose did not consist of sufficiently formal and structured education, or there was a lack of
original or balanced research;

= purposes included unacceptable political objectives as opposed to acceptable activities which includes political
activities in furtherance of a charitable purpose; and/or

= the purpose and activities were of a general public interest but not of a nature and extent to constitute charitable
activities. For example, a “welcome wagon” agency facilitating the arrival and settlement of new residents to a
certain town may be helpful and friendly but not necessarily charitable.

Can aregistered charity conduct some political activities?

A registered charity may carry on some political activities. These activities must meet three tests:
1. help the charity achieve its goals,

2. not be partisan in nature, and

3. meet the 10% rule (generally not more than 10% of the charity’s resources may be used to further political
goals).

For example, a charity established to protect wildlife could inform citizens how laws governing the disposal
industrial waste might benefit wildlife but if it promotes a campaign to influence legislators to create such laws it
would be engaging in a political activity that would be reviewed under the 10% rule.

The CRA has published a Policy Statement (CPS-022 ~ http://www.cra-arc.gc.ca/tax/charities/policy/cps/cps-022-
e.html) that describes “information for registered charities on political activities and allowable limits under the
Income Tax Act”... and “explains how (the CRA) distinguish(es) between political and charitable activities. In

" The exact percentage may vary depending on the charities” annual income. For a precise figure/calculation, see the CRA Policy Statement CPS-022.

Guide to Law for Nonprofit Organizations in Atlantic Canada 32


http://www.cra-arc.gc.ca/tax/charities/policy/cps/cps-022-e.html
http://www.cra-arc.gc.ca/tax/charities/policy/cps/cps-022-e.html
http://www.cra-arc.gc.ca/tax/charities/policy/cps/cps-022-e.html

addition, it seeks to clarify the extent to which charities can usefully contribute to the development of public policy
under the existing law.”

How is a registered charity reviewed to ensure it maintains its charitable purpose?

A registered charity is required to file an annual information return with the CRA. The primary purpose of this
information is to ensure that the charity is compiling with the limits imposed on such organizations. If it is not, it’s
charitable status will be revoked. For more information about this see below, Filing the Annual T3010A(05).

What are advocacy groups?

Advocacy groups work for the advancement of a particular value, belief, or mission. Earth Action and Greenpeace
are examples of advocacy groups. Lobbying is one way advocacy groups promote their cause or secure passage of
legislation important to furthering their cause. It is important to remember that advocacy groups, those groups
whose driving purpose is to convince others of the correctness of their position, are not eligible for charitable status
at law. Remember too that lobbying may be subject to other specific laws passed by the federal or provincial
government intended to regulate this type of activity.

Is membership news and information sharing via a website considered advocacy?

It is important that a nonprofit’s charitable activities, in the context of education, be non-partisan, limited in
advocacy, and factual and instructional. Advocacy may be a worthy and necessary purpose for a nonprofit, but the
CRA will look at an organization’s advocacy activities to ensure they do not cross the line into prohibited political
lobbying. Political activities carried out by a charity cannot normally constitute more than 10% of the charity’s
resources (see note above at page 32).

Guide to Law for Nonprofit Organizations in Atlantic Canada 33



An object is examined by the CRA both in terms of what it describes and the activities that must be consistent with
and naturally flow from the object. Sample objects acceptable to the CRA can be found in Appendix D of The Law
of Charitable and Nonprofit Organizations Third Edition by Donald J. Bourgeois (2002, pages 499-503).

How should non charitable objects be treated?

Another set of standard objectives is contained in the Not-for-Profit Incorporator’s Handbook prepared jointly by
the Companies Branch of the Ministry of Consumer and Commercial Relations and the Office of the Public
Guardian and Trustee for Ontario, Charitable Property Division.
(http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/nfpinc/default.asp)

What must an application package to the CRA contain?
An application package to the CRA for charitable status must contain:

= acompleted application (Form T2050) (found on the CRA’s home page at http://www.cra-
arc.gc.ca/E/pbg/tf/t2050/README.html or by phoning 1-800-959-2221 [English] which includes providing
information such as:

= acompleted copy of the governing document(s) under which the organization was established,;

= astatement showing full details of the activities and/or programs to be carried out by the organization in
meeting its objects or purposes;

= a financial statement for the organization’s most current fiscal year or, if not yet in operation, a proposed budget
or estimate of income and expenditures as well as anticipated assets and liabilities for the first year of operation;
and

= a list, providing the name, civic address and occupation of all current or proposed directors and officers.
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The turnaround time for approval by the CRA is usually three months but it can take longer. The Charities
Directorate will review draft objects (see page 10 of ‘Registering a Charity for Income Tax Purposes’ (T4063)
(http://www.cra-arc.gc.ca/E/pub/tg/t4063/t4063eqg.html)).

What is the turn-around time for approval by the CRA?

What if your application for registered charity status is turned down?

If the CRA determines that your application fails to meet the requirements of the Income Tax Act and rejects your
application you should first contact the CRA Charities Directorate to see if the problem can be resolved. Beyond
that you may:

= challenge the CRA ‘s interpretation of the materials you have submitted to them. Specifically, you can respond
to the CRA by demonstrating how the materials you have submitted show that the purposes or objects and
activities of your organization are charitable with further submissions. You will have 60 days within which to
answer the CRA’s concerns. If you are still not satisfied with the CRA’s further review, you have the right to
appeal to the Federal Court of Canada as provided under sections 172 (3) and 180 of the Income Tax Act.

» qualify for an exemption from income tax on the nonprofit’s income under paragraph 149(1)(1) of the Income
Tax Act. However, tax-exempt status does not give you the authority to issue official donation receipts to
donors for income tax purposes.

Annual Filing of the T3010A: Registered Charity Information Return Package
What does the CRA Charities Directorate do?

The section of the CRA which deals with charities is called the Charities Directorate. It is responsible for registered
charities under the Income Tax Act. The Charities Directorate:

= decides which organizations qualify to be registered as a charity;
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examines the records and financial accounts of charities to check that they are accurate and that they meet CRA
requirements;

gives technical advice on how to run a charity;

educates charities about what they are required to do under the Income Tax Act;
monitors charities to make sure they are complying with the law; and

provides information to the public.

What is an Information Return?

An Information Return is the form that registered charities are required to file with the Charities Directorate each
year to show that they have complied with federal tax laws.

A complete Registered Charity Information Return (T3010A (05) at the date of writing) must include all of the
documents listed below:

Basic Information Sheet (this sheet must be returned to the Charities Directorate even if no changes have been
made);

Form T3010A (05);
A copy of the organization’s financial statements;
Directors and Trustees Worksheet; and

Qualified Donees Worksheet (if applicable).

Charitable organizations will receive a document called a ‘Registered Charity Information Return Summary’ about
4 to 8 weeks after the Charities Directorate receives the completed Information Return package. This is a new form
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which replaces the old Notice of Confirmation. It confirms that the Charities Directorate has received and
processed the charity’s annual return.

When does aregistered charity have to file its Information Return?

Under the Income Tax Act the Information Return (and any required attachments) must be filed no later than six
months after the end of the registered charity’s fiscal period. For example, if the fiscal year end is March 31st, the
charity’s annual information return is due by September 30th. A charity’s fiscal period should be set out in the
organization’s bylaws (if they exist) or other constitutional document.

What will happen if the Information Return is not filed in time?

The names of late filers will now be published on the CRA website. (Once a charity has filed the required
information return its name will be removed from the list.) www.cra.gc.ca/charities

At any time after the six months the CRA can take away the organization’s charitable status for failing to file an
information return. Generally this penalty is a last resort and the CRA will give an organization a number of
warnings first. However the CRA can take charitable status away immediately in certain serious cases for example
where an organization cannot or will not bring itself into compliance.

Normally if the CRA does not receive the return within 5 months after the end of the charity’s fiscal period a
computer generated reminder will be sent out. If the return is still not received after 7 months a ‘Notice of Intention
to Revoke’ will be sent out. The charity then has 90 days to file an objection if it believes it has met the filing
requirements and its charitable status should not be taken away. (For a full explanation of how this works in
practice see the Guide, ‘Completing the Tax Return Where Registration of a Charity is Revoked’ on the CRA
website (http://www.cra-arc.gc.ca/E/pub/tg/rc4424/rc4424-e.pdf).
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The charity can also be fined $500. This penalty will only be imposed after a charity has had its charitable status
taken away for failure to file its information return and then applies to be re-registered. The charity must pay all
amounts outstanding — including GST/HST; payroll; late filing penalties — to avoid paying a Revocation Tax.

To encourage charities to comply with the Income Tax Act, new penalties have been introduced in addition to
removing charitable status. These penalties can be applied to organizations whose fiscal periods began after March
22nd, 2004.

The CRA aims to educate charities about their reporting requirements via their website, call centre, written guides,
roadshows and by offering advice following an audit. It is only if this education process has failed and an
organization is still not complying with the rules that the CRA may decide to issue a penalty. Generally the CRA
will only impose a penalty if the charity has been given a warning first. However in serious cases a penalty may be
applied immediately.

A charity may receive a penalty for any of the following:

= failing to file a return;

= issuing receipts with incomplete or misleading information;

= failing to keep proper books and records;

= carrying on an unrelated business;

= providing undue personal benefits (e.g. a charity makes a cash gift to a director’s relative); and
= inappropriately transferring funds.

For more information on this see the CRA summary policy, ‘Sanctions CSP-S17°, which is available on the CRA
website at: http://www.cra-arc.gc.ca/tax/charities/policy/csp/csp-s17-e.html.
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Under the Income Tax Act most of the information on a charitable annual return is available to the public. Anyone
can either look at a charity’s annual return on the CRA website (www.cra.gc.ca/charities) or ask for a copy to be
sent to them. This means the annual return is a good opportunity for a charity to provide a description of its
activities in order to show the public that they are an organization that deserves support. Only the parts of the
Registered Charity Information Return which are marked confidential (Sections B and I) will not be released to the
public. Included in these confidential sections are the personal details of a charity’s directors and trustees; the
location of the charity and its books and records; and the name and address of the person who completed the return.

What information from the return will be made available to the public?

The charity’s financial statements are now also available to the public on request. Charities should therefore be
careful not to include sensitive information such as a bank account number within their financial statements.

What is the Disbursement Quota?

The Disbursement Quota is the minimum amount of money that a registered charity must spend either on
charitable programs or as gifts to qualified donees (usually other registered charities) in order to keep its charitable
status. The reason behind the quota is to protect the public by making sure that most of a registered charity’s funds
are used to further its charitable purposes and activities. It also encourages charities not to accumulate too much
money and to keep their other expenses at a reasonable level.

To help charities plan their spending, the Disbursement Quota is largely based on what happened in previous years.
This means that at the end of the year, a registered charity should have a fairly clear idea of how much it will need
to spend on its charitable programs the following year.

The CRA provides a calculation of a charity’s Disbursement Quota figure based on the information provided by
the charity in its annual Information Return. This figure will then be indicated on the charity’s Registered Charity
Information Return Summary.

Guide to Law for Nonprofit Organizations in Atlantic Canada 39


http://www.cra.gc.ca/charities

A charity may decide it would be helpful to calculate their Disbursement Quota in advance. It is quite a
complicated calculation but the charity can use the worksheet provided in the Guide to help them do this
(http://www.cra-arc.gc.ca/E/pbg/tf/t1259/t1259-fill-05e.pdf ). It should be noted that this worksheet is for the
Charity’s use only and should not be filed with the charity’s annual Registered Charity Information Return.

For more information about how to calculate the Disbursement Quota see the section at the back of the Guide,
“Completing the Registered Charity Information Return” headed ‘Calculating the Disbursement Quota’
(http://www.cra-arc.gc.ca/E/pub/tg/t4033a/t4033a-e.html).

For more information about recent changes to the Disbursement Quota see the CRA Guide, “Registered Charities:
What’s new? Important changes to the law affecting registered charities” (RC4414-E) (http://www.cra-
arc.gc.ca/E/publ/tg/rc4414/rc4414-07e.pdf).

What help is available for charities that are struggling to complete their annual Registered
Charity Information Return?

The Legal Information Society of Nova Scotia has developed an online version of the Information Return and
associated worksheets. These forms contain pop-up notes as you go through giving simple explanations of what
information is being requested and how to access more detailed explanations if necessary.

The CRA Charities Directorate has trained staff who can also assist you.

1-800-267-2384 for toll-free, long—distance calls (English)

1-888-892-5667 for toll-free, long-distance calls (bilingual)

1-800-665-0345 for toll-free TTY service for persons with a hearing or speech impairment
954-0410 for local Ottawa calls (English)

954-6215 for local Ottawa calls (bilingual)
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Look at the CRA website for details of free CRA information sessions (Roadshows) in your area aimed at helping
registered charities comply with their reporting requirements under the Income Tax Act (http://www.cra-
arc.gc.ca/tax/charities/roadshow/letter-e.html).

You may decide you need help completing your Registered Charity Information Return from a professional advisor
such as a Chartered Accountant or tax lawyer.

What does loss of charitable status mean?

If a charity loses its registered status this means that it will no longer be able to issue tax receipts for donations that
it receives. Many donors will no longer want to give money to an organization if there is no tax benefit for them.

There is also a risk that the organization may have to pay a ‘revocation tax’ which is equal to the full value of any
remaining assets that the organization has.

Can an organization get its charitable status back again?

If an organization has had its charitable status taken away it can apply for re-registration by completing Form
T2050: ‘Application to Register a Charity under the Income Tax Act’ (http://www.cra-
arc.gc.ca/E/pbg/tf/t2050/README.html). As of September 1, 2006, if its status was revoked for non-filing, the
charity may be required to pay a $500 penalty depending on when the organization received its Notice of Intention
to Revoke.

For more information, see the CRA guide entitled, ‘Registering a Charity for Income Tax Purposes’ (T4063)
(http://www.cra-arc.gc.ca/E/pub/tg/t4063/t4063eq.html).

To find out what documents the charity will need to submit look at the CRA website (http://www.cra-
arc.gc.ca/tax/charities/newregistration-e.html).
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Winding Down
Sometimes an organization will decide to close its doors. This may happen because of:

the loss of all or a substantial amount of funding from a major funder or backer;
= the loss of primary focus and vision because of the need to “create” programs to apply for and receive funding;

= the creation of a heavy workload for staff and the organization by an increase in programs contributing to
burnout;

= falling short on the financial requirements (or unable to meet the needs) of the organization; and/or
= the loss of Board members and staff, or
» the work of the organization has been completed.

A successful dissolution will have a minimal effect on the organization’s clients; involve Board and staff; and
ensure the organization’s good reputation remains intact.

The Newfoundland and Labrador Corporations Act requires that the Articles of Incorporation of a corporation
without share capital must state that, upon dissolution, and after payment of debts and liabilities, the remaining
property of the corporation must be distributed to an organization in the province whose activities are charitable in
nature or beneficial to the community.

A sample clause such as the one below on dissolution is often found in the organization’s constitution.
Dissolution or winding up: If for any reason the operations of the Society are terminated or are wound up, or are dissolved and there remains after

satisfaction of all its debts and liabilities, any property whatsoever, this shall be paid to some other charitable organization in Canada, having objects similar
to those of the Society.

If the nonprofit is a registered charity then the CRA Charities Directorate will require that the charitable
organization receiving the property from the dissolution or winding up be an eligible donee.
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Under the Newfoundland and Labrador Corporations Act, dissolution or winding up of an incorporated nonprofit
must be carried out in accordance with Part XV1 of that Act. Articles of Dissolution must be sent to the Registrar of
Companies, who, upon receiving the Articles of Dissolution, will issue a Certificate of Dissolution. The nonprofit
corporation stops existing as of the date shown on the Certificate. The Registrar of Companies, alone, also has the
power to dissolve a nonprofit corporation. There are four circumstances under which the Registrar can do this:

1. the nonprofit has not started its work within three years of the date shown on the Certificate of Incorporation;
2. the nonprofit has not carried out its work for three consecutive years;

3. the nonprofit has not sent returns, notices, documents or fees as required; and

4, the nonprofit is in default for one year in sending required notices, documents or fees.

The Registrar of Companies cannot immediately dissolve the nonprofit corporation — you will have at least 120
days to fix any default or to communicate with the Registrar about why/how your nonprofit company can stay
alive. You should note that this part of the Corporations Act will not apply if your nonprofit is insolvent or
bankrupt. In that case, the federal Bankruptcy and Insolvency Act will apply.

In PEI, the process for winding down or “surrendering its charter” is set out in s. 74 of the Companies Act. If the
assets of the nonprofit have not been disposed of at the time of the surrender they will be forfeited to the Crown (s.
75).

As in other jurisdictions, if an incorporated nonprofit does not file its Annual Report or pay the required fee to the
government or has not carried on business for three consecutive years, the Director of Corporations may dissolve
the nonprofit company (s. 72).

A Federally registered charity may also apply to have its registration revoked or it can be revoked by the CRA
upon certain grounds. If the registration is revoked, it may have to pay taxes on assets and some donations. A tax
return must be filed whether or not taxes are payable.
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OPERATING A NONPROFIT

The details of the organization’s structure and procedures need to be described in its bylaws. Sample clauses to be
included as bylaws of the organization for each section covered in Operating a Nonprofit are included in the
Appendices.

Finances
How is an auditor chosen?

Traditionally, nonprofits appoint an auditor at their Annual General Meeting (AGM).

Are nonprofits obligated to report back to members about the financial standing of their
organization?

Yes, nonprofits are obligated to report back to members about the financial standing of the organization. This is
usually done at the AGM and/or in an annual report. It may be a full audit or a financial review in accordance with
the requirements of the organization’s bylaws.

Board of Directors

The Board of Directors is chosen by the general members to serve as the “operating mind” of the organization. To
be efficient and purposefully carry out its objects, the Board should choose and follow a model by which its
business will be carried out. Specifically, a Board must be clear on what types of decisions it is responsible for,
who does what between the Board and its staff, staff and volunteers, among other things. These should be
described in detail in the bylaws of the organization.
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Boards generally benefit from setting up committees that report directly to them and have advisory, as opposed to
decision making, function. Some standard committees, such as an Executive Committee or Financial/Audit
Committee, may be included in the bylaws.

What about committees?

In particular, the Newfoundland and Labrador Corporations Act permits the directors to make by-laws allowing the
nonprofit corporation to divide members into groups and to elect directors on the basis of these groups. The by-
laws should also set out the number and qualifications of such members, the rules governing meetings, and the
powers of delegates at meetings, among other things.

What is an Executive Committee?

An Executive Committee acts on behalf of the board of directors. They have only as much power as the Board is
permitted to give them in accordance with the bylaws. Executive committees are an organizational consideration,
not a legal requirement. The Executive Committee typically consists of the officers of the nonprofit, i.e., President,
Vice-President, Secretary and Treasurer.

What are the types of nonprofit membership?

There can be a number of classes or types of membership, including voting, non-voting, full members, associate
members, honorary members, and former (founding) members. These will be set out in the bylaws.

Who can become a member varies but, at a minimum, there is typically a minimum age requirement and that the
member be resident in the province or country.

Another requirement is payment of membership dues, which can be set either by the general membership at the
AGM or by the board of directors.
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An additional, more rigorous condition of membership may be used to prevent “instant” members being brought in
at the last minute prior to an AGM as supporters of those promoting contentious issues. VVoting rights, for example,
can be restricted to those who have held a membership for a specified period of time (e.g. has to have been a
member for one year before earning voting rights). This would have to be specified in the bylaws and accepted by
the general membership.

The Newfoundland and Labrador Corporations Act provides that, unless the articles or by-laws of the corporation
otherwise provide, there is no limit on the number of members in the corporation. Admission to membership can be
restricted by the articles and by-laws, and persons may be admitted by resolution of the Directors. The Directors
are permitted to make by-laws governing many aspects of members, including membership fees, meetings, and
voting.

Who can serve on the Board of Directors?

As an organization, you need to set out in the constitution or bylaws who can serve on the Board of Directors. Do
they have to be a member for a certain period of time? Do they need to be a resident of Canada or over the age of
19? You should be aware that some legislation automatically disqualifies the following categories of individuals
from acting as directors: individuals who are less than 19 years of age; mentally incompetent individuals (including
those judged so by a tribunal in Canada or elsewhere); and, bankrupts.

In Newfoundland and Labrador, a corporation must have at least three directors. The Corporations Act also permits
persons holding some office outside of the nonprofit corporation to become a director.

How are Board members selected?

The first, or incorporating, Directors must be chosen before a company incorporates, as the names of the first
directors must be provided to the Registry of Companies at the time the Articles of Incorporation are filed. There
are various means by which to choose the first director, including general consensus of the founding members or a
vote among those members. Once the nonprofit is incorporated, the members of the Board of Directors are
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typically elected by the general membership at the first AGM. In the case of vacancies during the year prior to the
next AGM or where Board members want to add to their responsibilities, the elected Board members can appoint
replacement members (up to a set number) for a term that runs to the next AGM. Board members can be elected by
the general membership at the AGM or appointed by directors at a Board meeting.

What is a Nominating Committee?

A Nominating Committee may be used to recruit members to the Board for each AGM. The committee would
consider the needs of the organization when recruiting prospective new members. Among these may be special
areas of expertise, educational background, past Board experience, employment background, membership status,
and geographical, cultural and linguistic background.

The Nominating Committee should consider, in no particular order of precedence, the following factors in
recommending potential Board members:

competency, willingness and availability to perform the duties of members of the Board,;

= the availability of individuals competent and able to serve as members of the executive;

= whether there are sufficient women, men, and members of minority communities on the Board;
= representation from the scientific and cultural communities;

= representation from non-governmental organizations;

= representation of individuals who can help attract funding to the Society;

= representation from different geographical areas in the Province; and

= representation by individuals who bring such other qualities to the job as the Nominating Committee sees fit or
the Board requests.
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The Nominating Committee shall present its recommendations directly to the AGM of the Society without need of
having the same approved by the Board.

How many Board members does our organization require?

The number of Board members is not fixed but best determined in relation to the needs of the organization. It can
be set at a maximum, e.g., 5, 10, 12, 15, or remain open-ended. Board members’ terms are often staggered, e.g.,
three members hold office for three years, three members for two years and three members for one year. This
method of electing members limits turnover and reduces the risk of any one group taking over control of the Board.
The number of consecutive terms a Board member may serve is also usually spelled out in an organization’s
bylaws. Some jurisdictions set a minimum number of directors so you should check this requirement.

Meetings
How are decisions made?

The general membership is the ultimate decision making authority in the nonprofit. It makes decisions by way of
general meetings, whether annual, special (called to discuss a specific matter that has suddenly come up) or
extraordinary meetings.

A notice period informing members about the AGM should be set out in the bylaws and needs to be followed
exactly.

Can meetings be conducted via teleconference, videoconference, or some other means?

Members may agree that Board meetings can be conducted via teleconference, videoconference, or some other
means. They may also agree that certain members be included in the meeting via telephone or videoconference.
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A quorum is the number of officers or members needed to legally conduct a meeting and transact business. A
number may be set for an AGM e.g., 10 or 20 members. The quorum for a meeting of the Board may be a majority
of Board members or a fixed number. If there is not a quorum present, the meeting should not proceed because any
business conducted or decisions made are not enforceable. However, discussion can still take place.

What is a quorum?

Liability

Potential for liability may exist at a number of levels in the organization. In relation to the Board of Directors, the
overall purpose of a Board of Directors is to manage the affairs of the organization. In doing so, the Board provides
the direction to the organization to permit it to carry out its objects and to ensure that the organization meets its

legal obligations, maintains its status and is financially responsible. In performing these functions there are a
number of potential pitfalls.

What is directors’ liability?

Generally, directors have no personal liability if the nonprofit is held legally accountable. If directors of a nonprofit
or charity act within their authority and are reasonable in making decisions, they cannot be held liable for the
unforeseen consequences when things go bad. However, if the directors act beyond that authority they can lose
their legal protection from personal liability. For example, failing to see that proper deductions are sent to the CRA
has resulted in the directors being personally liable for the amounts not sent. Contracting with a company in which
a director has a personal interest without disclosing that interest could result in that director being responsible to
the company for the profit in the contract. Deciding not to clear ice and snow from a sidewalk where it is obvious
that damage will result could lead to personal liability for the directors. This may or may not be covered by
insurance.
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What is limited liability?

With exceptions, individual members of a Board of Directors have limited liability for the actions of the
organization. The incorporated organization, like incorporated (or limited) for-profit companies, is considered by
law to be a separate legal entity (it enters into its own contracts, owns its own property, etc., in its own name) and
Is distinct from its individual members.

What are the general duties of directors?

Directors are expected to exercise a direct supervisory and management role in the organization’s chain of
command. The general duties of a director are as follows:

= Duty of Loyalty: to act honestly and in good faith to advance the best interests of the organization
= Duty of Care: to use care, diligence and skill in performing duties
= Qverseeing an office(s)

In some cases, directors or officers will propose that someone replace them at a meeting of the Board. Unless the
bylaws so provide, Board members cannot simply assign or transfer their obligations to colleagues or associates.

What is personal liability?

Directors have a duty to take an active interest in the affairs of their organization. In doing so, there may be
instances where they may be negligent by reason of an act or omission in discharging their duties. For example,
they may fail to renew an insurance policy, or they may release private and confidential information about an
employee of the nonprofit.
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In certain cases, directors can seek the protection of the “due diligence” defence; they can claim that they took all
the reasonable steps to prevent an unfortunate incident from happening. However, in many cases, specific laws
define liability. To use a defence of due diligence, clear and effective delegation and reporting between Board and
staff supported by a formal and comprehensive policy of the organization are required.

What is the ‘due diligence’ defence?

What about liability for regulatory offences?

Directors can be found personally liable for regulatory offences under various laws. These include:
Liability for financial governance:

Federal

= Canadian Pension Plan Act

=  Unemployment Insurance Act

= Income Tax Act

= Pension Benefits Act

» Excise Tax Act (HST)

Provincial

= Health Services Tax Act

= QOccupational Health and Safety Act, RSNL 1990, c. O-3

» Workplace Health, Safety and Compensation Act, RSNL 1990, ¢c-W11
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= |ncome Tax Act, 2000, SNL 2000, c. I-1.1
Environmental liability imposed by statute:
Federal

= Canadian Environmental Protection Act
= Hazardous Products Act

= Transportation of Dangerous Goods Act
= Fisheries Act

Provincial

= Environment Act

=  Environmental Protection Act, SNL 2002, c. E-14.2
How can directors be protected?

The provincial or federal statute under which a nonprofit is incorporated may contain a provision that protects a
member or director from being sued for the wrongs of the nonprofit. The following is an example: “No member of
a society shall, in his individual capacity, be liable for any debt or liability of the society...”

The members and directors of a nonprofit may be protected by virtue of a provision, known as an “indemnification
clause”, in the governing documents (bylaws) of the nonprofit. The following is an example of a section of a
nonprofit’s bylaws:

Every member of the Board and their heirs, executors, administrators, successors and assigns, and estate and effects, shall be indemnified and saved

harmless out of the funds of the Society from and against all costs, charges, and expenses which shall or may be sustained or incurred in any action or
proceeding which is brought or prosecuted against him/her for or in respect of any act, deed, matter, or thing made, done, or permitted by him/her in or about
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the execution of duties of office, and also from and against all other costs, charges, and expenses which shall be sustained or incurred in or about or in
relation to the affairs thereof, except such costs, charges, and expenses as are occasioned by his/her own wilful neglect or default.

However, such protection will not be of much use where the nonprofit becomes insolvent (runs out of money and
assets) and therefore does not have adequate resources to indemnify directors. Also, nonprofits that rely on
government funds and charitable donations may not be permitted to use a substantial amount of such funds to
indemnify directors.

Liability Insurance

Directors are responsible for seeing to it that the assets of the nonprofit are protected. They are also responsible for
insuring against possible liabilities. Insurance is a common way to do that. The scope of coverage will determine
who will be paid and what is covered. It is important to ensure that insurance covers those things for which the
organization is responsible. In practice, the cost of insurance premiums may be so high it is beyond the means of
the organization. Therefore, it is best to comparison shop.

An organization may wish to take out insurance against the risks of being sued. Such insurance will not cover civil
claims that arise from criminal acts or reimbursement of fines for conviction of criminal or quasi criminal activity
since such fines are not considered losses.

The following are examples of general insurance policies designed to protect directors against possible exposure to
lawsuits:

Comprehensive General Liability (CGL): protects the organization and its directors against claims for bodily injury
(injuries from a slip, a fixture falling down and injuring someone at a public event, a motor vehicle accident), and
property damage (damage to the roof of the building);

Environmental Liability Insurance (ELI): protects the organization and its directors against some environmental
claims (as limited by provincial statute) such as conservation damage (harm to wildlife as a result of damage to a
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stream), spills (heating oil escaping from a control), and waste (hazardous substances poured down the drain and
emptied into a watercourse).

Directors’ and Officers’ Liability (D&O): protects the organization and its directors against claims for obligations
such as unpaid mandatory remittances for Employment Insurance and Canada Pension Plan for employees.

Errors and Omissions Insurance (E&O): protects organizations and directors through two basic types of coverage.
The first is corporate reimbursement coverage, which provides coverage to the nonprofit for the amount it is forced
to reimburse directors for legal fees and judgments. The second provides coverage for directors and officers in the
event the organization is unable or unwilling to indemnify them. Generally, E&O policies are claims made policies
(for claims made during the time of the policy only) and not occurrence based policies (for claims arising out of
incidents that took place during the time the policy was in place, regardless of when the claim was made). This can
be a problem in the case of sexual harassment and abuse lawsuits for incidences that occurred many years earlier.

It is a good idea, especially when new Directors are elected, to have a meeting with an insurance broker to review
the coverage and effect of insurances in place to protect the organization.

Due Diligence

Whether you are a Director, have been approached to serve as a Director, or are an association seeking new
Directors, answering these questions will help you determine how well a nonprofit is being run. Of course, the age
of the nonprofit as well as the nature of its activities will govern the nature and extent of the inquiries made. In
general, it is a good idea to ensure that:

= s there is a constitution (Memorandum of Association, Articles of Incorporation) and bylaws?

= |f incorporated, is the nonprofit in good standing with the Registry of Joint Stock Companies (in Nova Scotia),
the Registry of Companies (in Newfoundland and Labrador) or the equivalent office in another province with
respect to financial statements filed, list of directors, annual returns, notice of offices, and fees paid?
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= |s there a current annual budget and/or strategic plan that outlines where the nonprofit is going and how it
proposes to get there?

= Do the actual activities of the nonprofit agree with the objects set out in the constitution?

= |Is there an annual audit or financial review conducted by an outside auditor?

= Are there financial statements for the past few years?

= Does the Board receive regular financial updates?

= |s there appropriate insurance at adequate levels of coverage?

= Are the rights and obligations of the nonprofit under significant legal contracts clear?

= Are there job descriptions and reporting requirements for employees? and

= Are the minutes and resolutions of the AGM and Board meetings from the past year available?

Decision Making

Directors and officers have a set of standard duties under the nonprofit’s bylaws. These include; attending
meetings, preparing for meetings, and exercising their duties fully and completely as required under the bylaws.
Typically, the Board sets the broad direction for the nonprofit, and staff put this into action. For example, the
Board sets a fundraising policy, but does not control how a fundraising plan is actually implemented. Many Boards
prefer to stay away from involvement in the day-to-day operation of the organization. In small nonprofits the board
have to wear two hats and take a policy and task-orientated role.

Some basic responsibilities most Boards assume to be effective include:
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Mission and Strategic Objective: setting the overall purpose for the organization-why it should exist, who it should
serve, what services it should provide, and what values and ethical guidelines it should follow.

Fiscal and Legal Oversight: ensuring that the organization behaves in a fiscally and legally responsible manner.
This includes such matters as overseeing investments, capital budgeting, property management and compliance
with various laws applying to the organization.

Chief Executive Officer (CEO) or Executive Director (ED) Selection and Evaluation: ensuring that the best person
holds the position of CEO/ED and performs it at a satisfactory level of competence.

Boundary Spanning:
represents the interests of the organization to its external public; and
ensures that the interests of key external stakeholders are made known inside the organization.

Resource Development: ensures that the organization obtains adequate funds to enable it to achieve its objectives.

Management Systems: ensures that the organization is managed efficiently and effectively, e.g., that it has the right
administrative structures and policies, information systems, human resource policies, etc.

Board Self-Management Management: activities aimed at ensuring the board itself is as effective as it can be, e.g.,
setting its criteria for membership, training its members, evaluating the effectiveness of its meetings.

(Excerpted with permission from “Improving Board Performance” by Vic Murray, The Philanthropist, Vol. 13, No.
4, p 3 - 37. See also, Canadian Centre for Philanthropy Website, )

What is conflict of interest?

Conflict of interest generally arises from two situations: when a director advances their own personal interest over
their duty to promote the best interests of the nonprofit (e.g., the nonprofit chooses to buy an insurance policy from
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a director who is an insurance broker); a director represents two conflicting interests even though there may be no
personal benefit (e.g., a director sits on both the board of the Canadian Cancer Society and a tobacco
manufacturer’s trade association).

The best approach for directors is to be alert and note conflict issues that may indicate a problem early on so they
may be addressed. A director should make full disclosure of any potential conflicts and at least abstain from all
discussions and decisions where there is such a potential or the appearance of a potential conflict. Directors may
have to abstain from voting on certain matters where a conflict has arisen, and in fact, this is a good practice. The
minutes of the meeting should record the non-participation of the Director.

Staffing

Salaried Employee or Independent Contractor
What is an employee?

An employee is a person who provides ongoing labour for pay; either money or other compensation. The law
presumes employees continue to be employed until they are terminated, quit, or the term of their contract of
employment ends.

What is the difference between salaried employees and independent contractors?

The determination of whether a paid staff person is an employee or an independent contractor can have significant
implications on a number of fronts: vicarious liability (the liability of the employer for the wrongs caused by the
employee); employee’s dismissal rights (an employee’s right to severance pay or payment in lieu of notice); and
obligations of the employer to withhold money for employee deductions. Employers are required by law to
withhold (hold back and not pay to the employee) and remit to the government compulsory paycheck deductions
such as Income Tax, Employment Insurance benefits and Canada Pension Plan premiums from the salaries of
employees, but not from the payments made to non employees. Additionally, penalties and back payments may be
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imposed on the employer if staff persons who have been treated as independent contractors are instead found by
the CRA to be employees.

How does our organization determine whether a staff person is an employee or an independent
contractor?

The test for determining whether a staff person is an employee or an independent contractor depends on four
factors:

1. Degree of Control: An employer has the right to control what is done and the way in which work is carried out.
In contrast, an independent contractor has more leeway as to how the work will be performed. For example, an
independent contractor may sub-contract to others a portion of the work to be done, whereas an employee is
expected to personally perform the tasks set out by the employer.

2. Ownership of Tools: Independent contractors are expected to provide their own tools and supplies necessary in
carrying out their work, whereas employees use the supplies provided by the employer. For example, independent
contractors would typically have their own computers and vehicles.

3. Chance of Profit or Risk of Loss: Remuneration or payment for an independent contractor is based on the
deliverables achieved at the end of the contract. An employee is paid on the basis of a periodic block of services
provided, such as weekly or bi- weekly pay periods, regardless of the achievement at work.

4. Organizational Test: The degree of integration of the staff person into the workings of the organization is greater
for an employee in the sense that an employee is more “family” than an independent contractor. For example, an
employee will be part of a pension plan, health plans and group benefits; independent contractors do not typically
enjoy such benefits.
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An employer simply cannot label a relationship “independent contractor” and expect the CRA not to look beyond
the label. Indeed, even if an individual incorporates her own limited company, no deductions or withholdings are
made, and that individual obtains a tax number, that is not conclusive as to the relationship in the eyes of the CRA.

How does our organization make the relationship clear?

The best way to establish the type of relationship is to have a formal agreement, a contract, between the two parties
explicitly describing the relationship and stating what is intended.

NOTE: Appendix D provides samples of an employment contract and an independent contractor’s agreement.
What is Workers Compensation?

Workers” Compensation provides financial and other support to employees who are injured on the job. The laws
vary from province to province. However, in all provinces the full cost of workers’ compensation insurance is
borne by the employer. In return, workers cannot sue employers for their on-the-job injuries. To find out if your
organization should be paying workers’ compensation premiums, contact your local workers’ compensation board.

An important feature of workers’ compensation legislation is the duty of the employer to reemploy the injured
employee as well as to accommodate the work or the workplace to the needs of the worker on the mend, as long as
such accommodation does not cause undue hardship for the employer. Many employers will set up their own “early
return to work™ program.

Hiring and holding on to an employee

If done the right way, hiring and holding on to an employee will pay huge dividends down the road, as it confirms
your desire to attract (and keep) the right (and best) people. This may be a function of the Board for some positions
or may be delegated to the CEO/ED of the organization.

As an employer, the nonprofit must take notice of legislation that controls the hiring of employees. Provincial
labour standard codes contain requirements for employers affecting such things as terms of employment — hours of
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work, minimum wage, vacation (vacation pay), equal pay for equal work, pay protection, statutory holidays, the
employment of children, and protected leaves — pregnancy and parental leave, bereavement and jury (court) duty.

Provincial human rights legislation prohibits discrimination in the workplace on certain defined grounds. For
example, the employer is generally restricted from asking questions on such prohibited grounds of discrimination
as the following: age; race; colour; religion; gender; sexual orientation; physical or mental disability; marital or
family status; and political belief, affiliation or activity.

These requirements can affect employment screening and selection practices used by the employer (interview
questions that can be asked, background checks that can be undertaken, and testing on such matters as ability,
aptitude and medical fitness). In such cases, the employer must be able to show that its question to the applicant
was a legitimate workplace requirement. For example, if the employee’s work requires frequent travel to remote,
isolated areas to do field work, the employer should describe such a requirement to the applicant and be able to
demonstrate that such requirements would make it impossible to accommodate certain employees without resulting
in hardship for the employer (e.g. not holding a valid driver’s licence). Also, pre-employment medical testing
(including drug testing) before a conditional offer is made is unacceptable when such testing is being used to, in
effect, screen candidates. Any intention by the employer to approach present or previous employers about the
applicant may only be done with the prior permission of the applicant.

Firing an Employee
What is termination?

Termination happens when the employer gives notice, telling an employee when they are finished work. This
notice period is the time between when the employee is first told the job is over until the date when they are no
longer working. Every employee is entitled to a period of notice the basic term of which will be established by
legislation and may vary in accordance with the nature of the employee’s position (generally, the more senior the
position, the longer the notice period required); length of service of the employee to the employer (the longer the
employee was employed, the longer the notice period), employee’s age (the older the employee, the longer the
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notice period) and the employee’s future prospects (the longer the expected amount of time it would take to get a
similar job, the longer the notice period). If proper notice isn’t given, people are entitled to their normal pay as if
they had worked the period of notice or they may sue the employer for wrongful dismissal.

What is due cause?

An employer can terminate without notice or pay instead of notice only where there is due cause (also known as
just cause). Cause is a legal reason that justifies an employer immediately dismissing an employee. Cause could
include theft, too many days away from work and lying to the boss are all reasons for immediate dismissal.
However, not all acts of dishonesty will constitute automatic grounds for dismissal. Rather, an employer must be
able to demonstrate that the degree of employee’s dishonesty was incompatible with the continuation of the
employment relationship. Where termination for cause is being considered, it would be prudent to consult a lawyer.

Without a written agreement setting out the terms of the work, the law will substitute its own standard version. So
it is important — both as an employer and an employee — to pay careful attention to the terms of the employment
relationship and to write the details down in a clear, legally enforceable way. Whenever you terminate an
employee, the circumstances surrounding the dismissal will be very important in determining whether there really
was due cause. Even more generally, any type of disciplinary action (up to and including termination) must be
reasonable and justifiable in the circumstances. The organization may be wise to consult a lawyer or the human
rights body in the jurisdiction before taking any action.

Liability of nonprofits for employees and volunteers

A nonprofit may be sued for an indirect act originating from the acts (or omissions) of its employees, agents (contractors) or
volunteers. The principal is known as vicarious liability. The responsibility of supervisory teachers in schools to their pupils and of
hospitals to their patients are examples of vicarious liability, and is not strictly limited to vicarious liability for employers, but also to

nonprofits in respect of volunteers under their direction. In the case of nonprofits that offer care-giving services to children,
several different tests may be applied regarding the duty of the care-giver to the person cared for. However, the
general test for the care-givers’ duty of care is a two-part test:
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1. Is there a sufficiently close proximity between the care-giver and the victim in terms of supervision and control
by the care-giver over the victim; and

2. Whether there are circumstances limiting (a) the scope of duty (e.g., the direct supervision and control of a
camp counsellor over a child not registered at the camp); (b) the class of persons to whom this duty is owed
(e.g., whether children were in need of supervision by an adult); and (c) the damages to which such breach of
duty may give rise (e.g., whether sexual molestation is the direct cause of a learning disability in the victim). In
another example, where a child is the victim of accidental physical harm, e.g., accidentally failing down the
stairs, the test for an employee’s behaviour is the standard of care of a prudent and careful parent. The risk of a
child falling down the unguarded stairs is generally foreseeable and the danger is significant. Moreover, the
circumstances of the day care giver (low pay, temporary position) will not help the nonprofit in justifying a
lower standard of care.

The nonprofit is vicariously liable when it has ultimate control over the caregiver. The test for vicarious liability of
an employer for an employee’s sexual abuse focuses on whether the employer’s enterprise and empowerment of
the employee materially increases the risk of the sexual assault and hence the harm. However, a direct (contractual)
relationship between the nonprofit and the person harmed will be necessary, with the nonprofit exercising
discretion or power over the employee, and the employee acting inside of his scope of duties as employee. If it is
clear that the opportunity for intimate private control and parental care required by the employee’s terms of
employment created a special environment that facilitated the employee’s sexual abuse, the nonprofit will be held
liable.

Vicarious liability also operates in the following circumstances: where an employee gets into a car accident and
Injures someone in the course of their employment; where an employee leaves a piece of equipment in a walking
path and someone trips and injures herself; where an employee fails to clear debris or ice from steps or a ramp and
someone slips and injures herself; and, where an employee discharges a pollutant into a nearby pond or stream.
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Nonprofits are also generally held responsible for the wrongdoings of its volunteers. An Alberta farmer and
member of the Board of Directors of Farmers for Peace was injured in 1988 while loading goods with a front end
loader onto a truck destined to assist with relief efforts to Nicaragua. As a volunteer, it was found that the farmer
was to be considered an employee and caused the nonprofit to be responsible for acts of volunteers. The test
applied to determine if a nonprofit is responsible for the acts (or omissions) of a volunteer is whether the volunteer
was acting within the scope of his authority (whether the decision/act of the volunteer was incidental to, or
consistent with, the performance of his authorized duties). Therefore, a volunteer can be treated the same way as an
employee for purposes of vicarious liability even if the volunteer’s involvement with the nonprofit is for a single,
isolated occasion and even if the volunteer is acting without payment from the nonprofit.

In addition, there are statutory duties to be taken into account by a nonprofit in respect of the acts (omissions) of its
employees or volunteers. For example, child welfare legislation generally requires that a person who believes a
child is in need of protection from harm must report such concern to the director of child services. The driver of a
vehicle is generally required under motor vehicle legislation to ensure children are wearing appropriate restraints
(e.g., seat belts).

Furthermore, the nonprofit may still be vicariously liable even when it has delegated its activities to an independent
contractor. A nonprofit cannot hire an independent contractor to avoid legal responsibilities. By delegating a task
that was part of the nonprofit’s objectives and its mandate, the nonprofit continues to be ultimately responsible.
Therefore, a practical way for the nonprofit to protect itself is by either carrying insurance that protects itself
against the wrongs of independent contractors, or, insists that independent contractors carry insurance that protects
the nonprofit from being sued.

A Code of Conduct for Employees and Volunteers

A nonprofit can take steps to assist it in clarifying what types of dishonest and unprofessional conduct will result in
termination for a problem employee (cancelling an agreement with an independent contractor or disassociating it
from a volunteer) by establishing policies, codes of ethics of best practices and rules of conduct.
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Screening prospective employees is also possible, provided that screening practices are consistent with the legal
issues set out in “Hiring and holding on to an Employee.” Also, a nonprofit which has supervision and control over
children (e.g. camping situations) or provides activities involving significant risk of physical harm (e.g. adventure
travel) should educate employees and volunteers about appropriate and timely measures (non-confrontational,
effective and safe) to respond to, and report, unacceptable behaviour to a specified authority in the organization
(often the Board of Directors).

Employees should also be made aware of the importance of the basic rules of conduct set out by human rights
statutes, including the prohibition in respect of discrimination and workplace sexual harassment. Each province has
its own Human Rights Code or Act, but those statutes are very similar.
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MISCELLANEOUS

Copyrights

In Canada, the Federal Copyright Act confers to owners of copyrights the right to reproduce, perform or publish an
original “work.” A work may belong to any one of the following four categories: Literary (newsletter article,
published research report, software application, etc), dramatic (promotional or instructional videos, etc.), musical
(sound recordings, etc.) and artistic (photography, painting, cards, etc.). The author of the work retains the “body of
law” with respect to the work. This means that the work cannot be reproduced without permission. For example, to
place a cartoon from a local newspaper into your own newsletter constitutes a copyright violation. However, it is
common in commercial publishing for authors to sell copyright to an editor for a fee and/or royalties. In return, the
editor takes care of the editing, printing, distribution and marketing.

How is an admissible work defined?

The work must conform to the definition found in the Copyright Act.

The Copyright Act stipulates that copyrights apply to “all literary, dramatic, musical and artistic works.” This
definition does not apply to other works. For example, individuals may not claim copyright protection of a
photograph in which they appear. They may, however, claim rights related to commercial exploitation of their
images, under the right to privacy. If someone has merely discussed the concept of a brochure, copyright is not yet
applicable. Once a version of the brochure has actually been produced, however, copyright would apply. Ideas are
not subject to copyright, but the specific expression of an idea is subject to copyright.

The work must be original.

A work produced as a copy of another original work constitutes a copyright violation and cannot in itself be
protected. For example, a drawing or a sketch of an organic material composting apparatus cannot be taken from a
government information publication and used elsewhere simply by adding a few changes (i.e., different line colors



or font sizes) and then stating that one is the “author” of the drawing. A new work can be different from the
original version and still be considered a copy of the original.

The work must be produced from a basic talent.

The work must involve an application of a basic talent, even though it does not have to be the expression of a
completely new idea.

How can you protect yourself as an author?

Confidentiality and Non-Competitive Agreement

When an author has identified who will use a work, protection of confidentiality can be ensured through clauses in
a confidentiality and non-competition agreement, as follows: acknowledgement of the original author agreement to
not to use the work without consent of the original author.

Registration of the work with the Canadian Intellectual Property Office (Industry Canada)

Even though an author does not renounce the rights concerning a work by not registering the work under the
Copyright Act, registration nonetheless constitutes visible notification to the public confirming ownership of the
work. If another person contests ownership of the work, the author can cite the registration and place the burden
on the dissenter to prove their allegations. However, registration of the work does not in itself prove that the author
is the actual owner of the work.

What constitutes a Copyright violation?

A copyright violation occurs as soon as an act is committed that only the owner of the work would have the right to
commit, unless consent was gran